Case 1:13-mc-00001-P1 Document1l Filed 01/02/13 Page 1 of 2

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
IN RE APPLICATION OF JEREMY OUTEN,
JOHN MILSOM AND DAVID STANDISH, : NOTICE OF APPLICATION
AS COURT-APPOINTED RECEIVERS, FOR
JUDICIAL ASSISTANCE PURSUANT TO : Civil Action No.
28 U.S.C. § 1782 :
X

Upon the accompanying Declaration of Jeffrey R. Wang, dated January 2, 2013,

with exhibits; the accompanying Declaration of Nicole Gueron, dated January 2, 2013, with

exhibits; the accompanying Declaration of Jeremy James Outen, dated December 31, 2012, with

exhibits; and the accompanying memorandum of law, Jeremy Outen, John Milsom and David

Standish, as Court-Appointed Receivers, petition this Court for judicial assistance pursuant to 28

U.S.C. § 1782.

Dated: New York, New York
January 2, 2013

2776441.1

FRIEDMAN KAPLAN SEILER
& ADELMAN LLP

By:

Hgﬂie B. Levin (hlevi @\1klaw.com)
Jeffrey R. Wang (jwang !ﬂ(law.com)
Eric J. Finkelstein (efinkelstein@fklaw.com)

7 Times Square
New York, New York 10036
Phone: (212) 833-1100

Attorneys for Jeremy Outen, John Milsom and
David Standish, as Court-Appointed Receivers
(with respect to the application as to all
Correspondent Banks except

Wells Fargo Bank, N.A.)
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40 West 25th Street
New York, New York 10010
Phone: (212) 633-4312

Attorneys for Jeremy Outen, John Milsom and
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Applicants Jeremy Outen, John Milsom, and David Standish, as Court-Appointed
Receivers (collectively, the “Receivers”), by their attorneys, Friedman Kaplan Seiler & Adelman
LLP, respectfully submit this memorandum of law in support of their application 7for Judicial
assistance pursuant to 28 U.S.C. § 1782.

Background'

The Receivers bring this application to obtain information from entities located in
this district, in order to carry out their obligations in connection with a proceeding pending in the
United Kingdom (the “U.K.”), in which they were appointed as Receivers to receive, recover,
and preserve various assets. Specifically, the Receivers seek an order permitting them to serve
document subpoenas on 18 banks which can be found in the Southern District of New York
(Outen Decl. q 1, Ex. B) (the “Correspondent Banks”)* in furtherance of their duties as Court-

appointed Receivers in an action pending in the U.K.

! This section is drawn from the accompanying Declaration of Jeremy James Outen, one of the Receivers,
dated December 31, 2012 (the “Outen Declaration”), which provides a more detailed description of the relevant
events and circumstances. Additional support for this application, as well as a list of the specific documents the
Receivers will seek, is provided in the accompanying Declarations of Jeffrey R. Wang and Nicole Gueron, dated
January 2, 2013 (the “Wang Declaration” and the “Gueron Declaration,” respectively). The Wang Declaration is
submitted in support of the application with respect to all of the Correspondent Banks (as defined below) except for
Wells Fargo Bank, N.A. The Gueron Declaration is submitted in support of the application with respect to Wells
Fargo Bank, N.A.

2 The Correspondent Banks are:

Bank of America, N.A.

Barclays Bank PLC

BNP Paribas

Citibank, N.A.

Commerzbank AG

Crédit Agricole CIB

Deutsche Bank Trust Company Americas
Habib American Bank

HSBC Bank USA, N.A.

Israel Discount Bank of New York
J.P. Morgan Chase Bank, N.A.
(continued on next page)
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A. The Bank Action and the Receivership Order

In February 2009, the Republic of Kazakhstan took control of JSC BTA Bank (the
“Bank”), a Kazakhstani bank, due to significant concerns regarding the Bank’s ability to
continue as a going concern. After an investigation, the Bank brought an action in the UK.,
entitled JSC BTA Bank v. Ablyazov, et al. (High Court of Justice, Queen’s Bench Division,
Commercial Court, Claim no: 2009 Folio 1099) (the “Bank Action™), to recover at least $4
billion that the Bank believes Mukhtar Ablyazov (“Ablyazov”), the former Chairman of the
Bank, misappropriated from the Bank. (/d. §6.)

In connection with the Bank Action, on August 6, 2010 (as amended on
November 10, 2010, January 26, 2011, April 8, 2011, May 27, 2011, June 9, 2011, March 8,
2012, April 24, 2012, May 22, 2012, August 9, 2012, and August 23, 2012), the High Court of
England and Wales (the “High Court”) issued an order (the “Receivership Order,” attached as
Exhibit A to the Outen Decl.) appointing the Receivers — all professionals employed at KPMG in
London — to, among other things, “take all such steps as may seem expedient to recover and
preserve” certain assets apparently belonging to Ablyazov, pending the resolution of the Bank’s
claims in that action because the High Court found that there was a “serious risk that
Mr. Ablyazov will dissipate his assets.” (Id. § 7-8, Ex. A 5; Ex. D §36.) In particular, the
Receivership Order specifically grants the Receivers the “[pJower to bring or defend any action

or other legal proceedings in the Courts of this or any other country in order to achieve the

Societe Generale

Standard Chartered Bank

The Bank of New York Mellon
The Northern Trust Company
UBS AG

Union Bank, N.A.

Wells Fargo Bank, N.A.
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purposes of the receivership[,]” and entitles the Receivers to request from third parties all
information and documentation relating to the companies listed in the Receivership Order (the
“Receivership Companies”). (Id. 19, 11, Ex. A at Schedule 4 § 10.) Among the assets the
Receivers were to receive and preserve are eleven fund transfers (the “Eleven Transactions”).
(/d. 9 10.) The Eleven Transactions, which total $55,332,642, were made between June 25 and
October 24, 2008. (Id.)

Ablyazov was instructed by the Receivership Order to assist the Receivers in their
duties by cooperating and providing information requested of him. (Zd. § 12.) Ablyazov,
however, chose not to assist the Receivers and has, as a result, been sentenced to 22 months’
imprisonment for contempt of court. (/d.) Mr. Ablyazov’s whereabouts are currently unknown.
(fd.)

B. Previous Applications3

The Receivers have applied for and received judicial assistance from this Court
pursuant to § 1782 twice previously. In March 2011, the Receivers applied for § 1782 assistance
in order to serve subpoenas upon Standard Chartered Bank (“SCB”) and J.P. Morgan Chase
Bank, N.A. (“JPMC”). (1d. 92, 13-16.) On March 28, 2011, this Court granted the application,
and the Receivers subsequently served the subpoenas and obtained responsive documents from
both banks. (/d. 7 13-16, Ex. E.)*

Following the productions from SCB and JPMC, the Receivers anticipated that

other U.S. banking institutions would have similar documentation. As a result, the Receivers

3 The previous Outen Declarations, dated March 11, 2011 and August 16, 2011 (the “August Declaration”), are
attached as Exhibit C to the Outen Declaration filed as part of this application.

* The prior application for relief pursuant to 28 U.S.C. § 1782, filed on March 18, 2011, is docketed as 1:11-
mc-00066-P1.
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filed a second § 1782 application in order to serve a subpoena upon Citibank, N.A. (“Citibank”).
(1d. g2, 13.) On August 19, 2011 this Court granted the application, and the Receivers
subsequently served a subpoena on Citibank. Citibank responded to the subpoena promptly, but
noted that it did not possess any responsive documents. (Id. § 17, Ex. E.)’

C. The Current Application

The Recievers had targeted SCB, JPMC, and Citibank because they believed that
they were potential U.S. Correspondent Banks executing transactions which involved Trasta
Komercbanka (“Trasta”), a Latvian Bank with which hundreds of Receivership Companies held
accounts. (/d. 9 14.) The Receivers have taken a broader approach in this application in order to
more effectively and efficiently trace the Eleven Transactions and other assets of the
Receivership. That is, instead of making continuous piecemeal applications to this Court for
judicial assistance under § 1782, the Receivers have engaged in extensive research in order to
compile a single application encompassing all of the relevant Correspondent Banks.

The Receivers believe that most of the accounts held by the Receivership
Companies were held in U.S. Dollars. (/d. §26.) Transactions carried out in U.S. Dollars
require the services of a U.S. correspondent bank. (/d. §27.) As aresult, the Receivers believe
that SWIFT messages held by the Correspondent Banks will identify further assets of the

Receivership. (1d. 29.)

5 The prior application for relief pursuant to 28 U.S.C. § 1782, filed on August 16, 2011, is docketed as 1:11-
mc-00291-P1.
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In order to identify Correspondent Banks connected with Trasta and other banks
at which Receivership Compahies held accounts (the “Beneficiary Banks”),’ the Receivers
consulted the Bankers’ Almanac, Bankers Accuity’s World Bank Directory, and the Bank
Directory, providers of reference data on the banking industry. (/d. §30.) The information held
by the Correspondent Banks identified by the Receivers will help the Receivers to track funds
sent by known Receivership accounts.

In addition, the Receivers have identified numerous “high-value” transactions
between Receivership Companies and other companies outside the Receivership Order, from
which latter companies the Receivers believe that funds were later transferred to further
beneficiaries. (Id. Y 24, 34.) Information about the subsequent transactions will allow the
Receivers to track the traceable proceeds of the transactions or the receivables due under funding
arrangements, if the transfers are disbursements of loans or other similar transactions. (/d. §39.)

As aresult, the Receivers have split their requests to the Correspondent Banks

into two discrete sets:

e Bank Account Requests: The Bank Account Requests ask that certain
Correspondent Banks, which the Receivers have identified as having a
correspondent banking relationship with certain Beneficiary Banks,
disclose all incoming and outgoing SWIFT messages between January 1,
2005 and December 31, 2012, where the remitter or beneficiary is any of

6 The Beneficiary Banks are:

AMT Bank LLC

Trasta Komercbanka
Eurohypo AG

LGT (Schweiz) AG

Uralsib Bank OAO

Rietumu Banka

Barclays Bank

Commerzbank (Eurasija) SAO
Rosbank OJSC
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the Receivership Companies listed in Annex A to the Outen Declaration.
(Id. 19 46-47.) These requests are outlined in Annex B to the Outen
Declaration, and are further limited by the names of the remitting bank
and beneficiary bank, as listed in Annex B. (/d. {46-47.) This
information will help the Receivers to understand the assets of the
Receivership — for example, these transactions will provide information
about the debts owed to Receivership Companies, assets purchased by
them, and the value of the Receivership assets. (/d. §23.)

e Specific Transaction Requests: The Specific Transaction Requests ask that
certain Correspondent Banks disclose all outgoing SWIFT messages in
relation to the Specific Transactions listed in Annex B to the Outen
Declaration for up to two months following each Specific Transaction. (Id.
97 49-50.) The Receivers believe that the funds involved in these
transactions are likely to be assets of the Receivership.

Some of the Correspondent Banks are requested to comply with both a Bank Account Request
and a Specific Transaction Request, while some Correspondent Banks are requested only to
comply with one of the two Request types.

The information sought in this application will assist the Receivers (1) to preserve
and protect assets that are subject to debt-recovery proceedings that are ongoing in Russia, (2) to
understand whether there are other assets of Receivership companies of which they are currently
unaware, (3) to receive the traceable proceeds of the Eleven Transactions, and (4) to receive the
traceable proceeds of the Specific Transactions. (/d. §42.) In order to make this process as
efficient as possible, the Receivers are willing to assist the Correspondent Banks by, for
example, providing search terms and electronic copies of all of the Annexes attached to the
Outen Declaration. (Id. §45.)

For the reasons set forth below, this Court should grant the Receivers’ instant

application for § 1782 assistance, as the Court granted the Receivers’ previous applications.
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ARGUMENT

II.

THE RECEIVERS’ APPLICATION PURSUANT
TO 28 U.S.C. § 1782 SHOULD BE GRANTED

A, Section 1782 Applies Here

28 U.S.C. § 1782 authorizes a federal district court to assist “interested parties” in
obtaining discovery for use in foreign proceedings from persons residing in that judicial district.
Section 1782 states, in relevant part:

The district court of the district in which a person resides or is
found may order him to . . . produce a document or other thing for
use in a proceeding in a foreign or international tribunal, including
criminal investigations conducted before formal accusation. The
order may be made pursuant to a letter rogatory issued, or request
made, by a foreign or international tribunal or upon the application
of any interested person and may direct that . . . the document or
other thing be produced, before a person appointed by the court.

28 U.S.C. § 1782(a).

Applicants seeking assistance pursuant to § 1782 therefore need to satisfy three
requirements: (1) the person from whom discovery is sought must reside or be found within the
district of the Court ruling on the application; (2) the discovery must be fof use in a proceeding
before a foreign tribunal; and (3) an “interested person” must make the application. See In re
Edelman, 295 F.3d 171, 175-76 (2d Cir. 2002) (quoting Esses v. Hanania, 101 F.3d 873, 875 (2d
Cir. 1996)).

The Receivers’ application clearly satisfies these requirements:

First, the Correspondent Banks may be found within the Southern District of New

York. (See Wang Decl. Ex. B; Gueron Decl. Ex. B.)
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Second, the Receivers are seeking information for use in a foreign proceeding.
The Bank Action is currently pending before the U.K. High Court, and the Receivers are acting
pursuant to an Order entered in connection with that proceeding. See In re Application of Guy,
No. M19-96, 2004 WL 1857580, at *2 (S.D.N.Y. Aug. 19, 2004) (finding that a contested
probate proceeding before the High Court of Justice, Chancery Division, of the United Kingdom
satisfied § 1782’s foreign proceeding requirement). The Receivers are specifically seeking
information in their roles as Court-appointed Receivers over Ablyazov’s assets in connection
with, and for use by the High Court in, the Bank Action. See In re Application of Hill, No. M19-
117,2005 WL 1330769, at *4-5 (S.D.N.Y. June 3, 2005) (holding that evidence sought by court-
appointed liquidators for “reconstruction of financial transactions and the recovery of assets
belonging to the debtor’; satisfies the second requirement of § 1782); see also In re Application
of Aldunate, 3 F.3d 54, 62 (2d Cir. 1993) (stating that a guardian’s obligation to locate assets
qualifies under § 1782 if it is part of an adjudicative foreigﬁ proceeding).

Third, the Receivers are certainly “interested persons.” As noted above, they
were appointed by the High Court, in connection with the Bank Action, to take steps necessary to
preserve Ablyazov’s assets. (Outen Decl. 9] 7-9.) Individuals appointed to undertake such tasks
meet the § 1782 requirement for “interested persons.” See In re Lancaster Factoring Co. Ltd.,
90 F.3d 38, 42 (2d Cir. 1996) (agent appointed by the trustee of a foreign debtor to discover
funds of the debtor qualified as an “interested person”).

B. This Court Should Grant the Receivers the Relief Requested

Given the permissive (“may order”) language of § 1782, courts have discretion to
order discovery once the statute’s prerequisites are satisfied, and they have historically looked to

the following factors in exercising such discretion:

9
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(1) whether the material sought is within the foreign
tribunal’s jurisdictional reach and thus accessible absent
Section 1782 aid; (2) the nature of the foreign tribunal, the
character of the proceedings underway abroad, and the
receptivity of the foreign government or the court or
agency abroad to U.S. federal-court jurisdictional
assistance; (3) whether the Section 1782 request conceals
an attempt to circumvent foreign proof-gathering
restrictions or other policies of a foreign country or the
United States; and (4) whether the subpoena contains
unduly intrusive or burdensome requests.

Inre Application of Chevron Corp., 709 F. Supp. 2d 283, 290 (S.D.N.Y. 2010) (citing Intel
Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241, 264-65 (2004)).

Here, all of these factors weigh strongly in favor of granting the Receivers’
application.

First, the Correspondent Banks are not parties to, nor are they appearing in, the
Bank Action, and the High Court lacks jurisdiction over them (or at least over their offices in the
United States). Therefore, the first factor favors the Receivers. See Chevron, 709 F. Supp. 2d at
292.

With respect to the second and third factors, the Bank Action appears to be a
commercial matter in a jurisdiction clearly receptive to assistance from the U.S. courts. Indeed,
the High Court explicitly granted the Receivers the power to “bring or defend any action of other
legal proceedings in the Courts of this or any other country in order to achieve the purposes of
the receivership.” (Outen Decl. §9.) Further, the instant application is not being used to evade
evidence-gathering requirements in any other jurisdiction. These factors thus favor the
Receivers, as well.

Finally, the subpoenas the Receivers seek to serve are not unduly intrusive or

burdensome. They request specific information relating to particular accounts and transactions.

10

2776436.5



Case 1:13-mc-00001-P1 Document2 Filed 01/02/13 Page 11 of 13

(Wang Decl. Ex. A; Gueron Decl. Ex. A; Outen Decl.  46-52.) In addition. the Receivers have
taken steps to eliminate false-positive results and will provide information to the Correspondent
Banks in a format and with explanations with which they will be completely familiar. The
Receivers will also ask for the materials to be produced within a reasonable time period — twenty
days from the date of service of the subpoenas. (Wang Decl. § 6; Gueron Decl. § 6.)
Accordingly, the Receivers’ requests are neither unduly intrusive nor burdensome. In re
Application of Gemeinshcafispraxis Dr. Med. Schottdorf, No. M19-88, 2006 WL 3844464, at *8
(S.D.N.Y. Dec. 29, 2008) (finding requests not intrusive or burdensome in part because they
were “sufficiently tailored to the litigation issues™); Hill, 2005 WL 1330769, at *5 (same); In re
Servicio Pan Americano de Proteccion, 354 F. Supp. 2d 269, 275 (S.D.N.Y. 2004) (finding that
a request for documents related to a discrete insurance loss was neither unduly intrusive nor
burdensome).”

As it is clear that the “twin aims” of § 1782 — to “provid[e] [an] efficient means of
assistance to participants in international litigation in our federal courts and [to] encourage[e]

foreign countries by example to provide similar means of assistance to our courts” — are easily

7 Even if the Court were to find that the Receivers’ requests pose a modest burden on the Correspondent
Banks, the Court should still authorize the requested discovery because of the Receivers’ legitimate and pressing
need for the materials. In Ahmad Hamad Algosaibi & Bros. Co. v. Standard Chartered Intern. (USA) Ltd., 785 F.
Supp. 2d 434 (S.D.N.Y. 2011), the court, in considering a far more burdensome § 1782 application in a context
strikingly similar to the instant case, found that:

Notwithstanding the arguably burdensome nature of [the petitioner’s] petition,
the Court recognizes that [the petitioner] is litigating a complex fraud case and
that, in order to establish that [the defendant in the foreign proceeding’s]
allegedly fraudulent bank transfers occurred, [the petitioner] may need
documentation of the transfers from the respondent banks. Given [the
petitioner’s] legitimate need for at least some of the requested materials, the
Court hereby grants [the petitioner’s] petition.

Id. at 439.

11
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satisfied, the Court should grant the instant application. See Application of Malev Hungarian

Airlines, 964 F.2d 97, 100 (2d Cir. 1992).

CONCLUSION

For the reasons set forth above and in the accompanying Outen, Wang, and
Gueron Declarations, the Receivers respectfully request that the Court enter an order authorizing
the issuance of subpoenas for the documents listed in Exhibit A to the Wang and Gueron

Declarations.

12
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Respectfully submitted,

FRIEDMAN KAPLAN SEILER
& ADELMAN LLP

By: Q/”’\m

YaHie B. Levin (hlevin@fklaw.com)
Jeffrey R. Wang (jwang@fklaw.com)
Eric J. Finkelstein (efinkelstein@fklaw.com)

7 Times Square
New York, New York 10036
Phone: (212) 833-1100

Attorneys for Jeremy Quten, John Milsom and
David Standish, as Court-Appointed Receivers
(with respect to the application as to all
Correspondent Banks except

Wells Fargo Bank, N.4.)

CLARICK GUERON REISBAUM LLP

By: /V.uol«_ émﬂh

Nicole Gueron (ngueron@cgr-law.com)
Emily Reisbaum (ereisbaum@cgr-law.com)

40 West 25th Street
New York, New York 10010
Phone: (212) 633-4312

Attorneys for Jeremy Outen, John Milsom and
David Standish, as Court-Appointed Receivers
(with respect to the application as to

Wells Fargo Bank, N.A.)

13




























































